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Articleinfo. Abstract.: The origin of the loan contract is that the borrower
Article history: returns to the lender the same amount and description as he
- Received 24 May 2024 borrowed, and that the lender does not receive any benefit from

- Accepted 9 February 2025
-Available online 1 March 2025 the borrower outside of the loan contract, even if the latter is not

Keywords: of the same type as the borrowed money. However, in reality, it
_increase often happens that the lender recovers from the borrower money
- return loan that is greater in amount than the borrowed money or better in
— prohibition quality, whether the recovery is based on a contractual condition
— permission

or custom or without them. The borrower may also take an
action that takes the form of compensation or donation for the
benefit of the lender based on a contractual condition or without
a condition. The diversity of forms of increase when returning
the loan and the difference in its provisions constituted an
incentive for us to research its provisions in Islamic
jurisprudence and law in order to clarify the extent of the
agreement between the texts of the law and Islamic law related
to some forms of that increase organized Ilegislatively in
compliance with the provisions of the Iraqi Constitution in force
for the year 2005, which prohibited the enactment of any
legislation that conflicts with the constants of Islam and to

propose treatments in places where this agreement is absent, in
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addition to investigating the ruling on its forms that are not
organized legislatively. In Islamic jurisprudence, by reviewing the
opinions of Muslim jurists regarding each of its forms, with the
aim of giving preference to the opinion that most achieves
justice and is most consistent with the texts of Sharia and law,
and proposing its codification within the folds of the loan contract

texts contained in Iraqi Civil Law No. 40 of 1951.
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Final list of sources
Above sources and references.
— The Holy Quran.
First, books of the Noble Prophetic Hadith:

1- Ahmad bin Al-Hussein bin Ali — Sunan Al-Kubra and its appendix Al-Jawhar Al-
Nagi by the scholar Alaa Al-Din Ali bin Othman Al-Mardini, known as lbn Al-

Turkmani - Vol. 5 — 1st edition — Council of the Nizamiyya Encyclopedia in India
Hyderabad - India - 1352 AH.

2—- Sulayman bin Al-Ash'ath Al-Azdi Al-Sijistani - Sunan Abi Dawood - Vol. 5§
Special edition — Dar Al-Risalah Al-Alamiyya - Syria - 2009 - p. 234.

3- Abdul Razzaq bin Hammam Al-San'ani — Al-Musannaf — Vol. 8§ — 2nd edition
Scientific Council — India - 1983.

4- Alaa Al-Din Ali bin Balban Al-Farsi — Sahih Ibn Hibban arranged by Ibn Balban
Volume 11 - 1st edition — Al-Risalah Foundation — Beirut - 1991.

5- Muhammad bin Ismail Al-Bukhari — Sahih Al-Bukhari — 1st ed. — Dar Ibn Kathir
Damascus — Beirut — 2002.

6— Muhammad bin Isa bin Sura — Al-Jami' Al-Sahih, which is Sunan Al-Tirmidhi

Vol. 3 - 2nd ed. — Mustafa Al-Halabi and Sons Printing and Library — Egypt - 1968.
7- Muhammad bin Yazid Ibn Majah Al-Qazwini — Sunan - Vol. 3 - 1st ed. — Dar Al-

Risalah Al-Alamiyah — Syria - 2009 - pp. 500-501.

8- Muhammad bin Yazid Ibn Majah Al-Qazwini — Sunan - Volume 2 - 1st ed. — Dar

Al-Tasil — Arab Republic of Egypt — 2014.
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9-Muslim bin Al-Hajjaj Al-Qushayri Al-Naysaburi — Sahih Muslim - Volume 1 - 1st
ed. — Dar Taybah for Publishing and Distribution — Riyadh - 2006.

Secondly, Islamic jurisprudence books:

1- Tayseer Muhammad Barmo - The Theory of Benefit in Islamic Jurisprudence -
2nd ed. — Dar Al-Nawader - Syria - 2011.

2- Al-Hasan bin Yousef bin Al-Mutahhar Al-Asadi (Allamah Al-Hilli) - Mukhtalif Al-
Shi'a - Vol. 5§ - 3rd ed. - Islamic Publishing Foundation - Holy Qom - Islamic
Republic of Iran - 1435 AH.

3- Shams Al-Din Al-Sarakhsi - Al-Mabsut = Vol. 14 - Dar Al-Ma'rifah - Beirut -
without year of publication.

4- Shams Al-Din Sheikh Muhammad Arafa Al-Dasouqi — Al-Dasougi's commentary
on the great commentary on Abi Al-Barakat Sidi Ahmad Al-Dardir and in its margin
the aforementioned commentary with notes by the scholar and researcher Sidi
Sheikh Muhammad Aliish Sheikh of the Maliki masters (may Allah have mercy on
him) - Vol. 3 - Dar lhya Al-Kutub Al-Arabiyya - Issa Al-Babi Al-Halabi and
Partners — without place and date of publication.

5- Shams al-Din Muhammad ibn Abi al-Abbas Ahmad ibn Hamza ibn Shihab al-Din
al-Ramli al-Manawi al-Ansari — Nihayat al-Muhtaj ila Sharh al-Minhaj, with the
commentary of Abu al-Diya Nur al-Din Ali ibn Ali al-Shabramli al-Qahiri and the
commentary of Ahmad ibn Abd al-Razzaq ibn Muhammad ibn Ahmad, known as al-
Maghzali al-Rashidi — Vol. 4 - 3rd ed. - Dar al-Kutub al-limiyyah - Beirut -
Lebanon - 2003.

6— Shams al-Din Muhammad ibn al-Khatib al-Sharbini - Mughni al-Muhtaj ila
Ma'rifat al-Alfath al-Minhaj ala Matn Minhaj al-Talibin by Imam Abu Zakariya Yahya
ibn Sharaf al-Nawawi al-Shafi'i — Vol. 2 - Dar al-Ma'rifah for Printing, Publishing
and Distribution — Beirut — Lebanon - 1997.

7- Shihab al-Din ibn Hajz al-Haythami — Tuhfat al-Muhtaj bi Sharh al-Minhaj, which
is a commentary on the book Minhaj al-Talibin by Imam Abu Zakariya Muhyi al-Din
ibn Sharaf al-Nawawi - Volume 2 - Dar al-Hadith — Cairo - 2016.

8- Abdullah bin Ahmed bin Mohammed bin Qudamah - Al-Mughni on the summary
of Abi Al-Qasim Omar bin Abdullah bin Ahmed Al-Kharqgi — Vol. 4 - Cairo Office -
Egypt - 1969.

9- Othman bin Ali Al-Zayla'i Al-Hanafi — Clarification of the facts, explanation of the
treasure of the minutes — Vol. 6 — 1st edition — The Grand Amiri Press - Bulaq -

Egypt - 1313 AH.
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10- Alaa Al-Din Abi Al-Hassan Ali bin Suleiman Al-Mardawi - Fairness in knowing
the most correct of the differences on the doctrine of the venerable Imam Ahmad bin
Hanbal - Vol. 5 - 1st edition — Dar lhya Al-Turath Al-Arabi — Lebanon - 1956.
11- Alaa Al-Din Abi Bakr bin Masoud Al-Kasani Al-Hanafi - Bada'i' Al-Sana'i' in
arranging the laws — Vol. 10 - 2nd edition — Dar Al-Kutub Al-limiyyah - Beirut -
Lebanon - 2003.
12- Malik bin Anas - Al-Mudawwana Al-Kubra - Volume 9 - Ministry of Islamic
Affairs, Endowments, Call and Guidance - Kingdom of Saudi Arabia - without year
of publication.
13- Muhammad Al-Kharashi - Al-Kharashi’s explanation of the great summary of
Imam Abu Al-Dhiya Sidi Khalil - The Grand Amiri Press — Bulaq, Egypt - 1317 AH.
14- Muhammad Amin bin Omar, known as Ibn Abidin - Ibn Abidin's Commentary on
Rad al-Muhtar ala al-Durr al-Mukhtar — Vol. 15 - 1st ed. — Dar al-Thagafa wa al-
Turath - Damascus — Syria - 2000.
15- Muhammad bin Ibrahim bin al-Mundhir al-Naysaburi - al-ljma - 2nd ed. -
Makkah Cultural Library — United Arab Emirates — 1999.
16— Muhammad bin Yusuf bin Abi al-Qasim bin Yusuf al-Abdari al-Garnati, Abu
Abdullah al-Mawaq al-Maliki — al-Taj and al-Iklil li-Mukhtasar Khalil - Vol. 6 - 1st
ed. — Dar al-Kutub al-limiyyah — Beirut — Lebanon - 1994.
17- Muhammad Hassan al-Najfi — Jawahir al-Kalam fi Sharh Shara'i' al-Islam - Vol.
26 - 1st ed. - Islamic Publishing Foundation - Qom al-Musharrafah - Islamic
Republic of Iran — 1432 AH. 18- Muhammad Aliish — Explanation of Manh al-Jalil on
the summary of the scholar Khalil - Vol. 5 - 1st edition - Dar al-Fikr — Beirut -
Lebanon - 1984.
19- Mansour bin Younis bin Idris al-Bahouti — Al-Rawd al-Murabba’', Explanation of
Zad al-Mustaqni' and Commentary on Al-Rawd al-Murabba' by the scholar Sheikh
Abdullah bin Abdul Aziz al-Angari — Vol. 2 - Riyadh Modern Library - Kingdom of
Saudi Arabia - 1997.
20- Nizam and a group of prominent Indian scholars — The Indian fatwas known as
the Alamkiri fatwas in the doctrine of the great Imam Abu Hanifa al-Nu'man - Vol. 3
- 1st edition — Dar al-Kutub al-llmiyyah — Beirut - Lebanon - 2000.
21-Youssef al-Bahrani — Al-Hada'iq al-Nadhirah fi Ahkam al-'Itrah al-Tahira - Vol.
20 - 3rd edition — Dar al-Adwa' for Printing, Publishing and Distribution — Beirut —
Lebanon - 1993.

Thirdly, legal books:
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1- Ahmed Al-Saeed Al-Zaqgard - Principles of Law — Mansoura University — Faculty
of Law - Egypt - 2000-2001.

2- Hassan Kira - Introduction to Law — Maaref Establishment — Alexandria - 1969.
3- Suleiman Marcus - Al-Wafi in Explaining Civil Law - 1- Introduction to Legal
Sciences and Explanation of the Introductory Chapter of Civil Codification — 6th
Edition — No publisher — No place of publication — 1987.

4- Samir Abdel Sayed Tanago - Sources of Obligation - 1st Edition — Al-Wafa
Legal Library - Alexandria — 2009.

5- Abdel-Bagqi Al-Bakri and Zuhair Al-Basheer - Introduction to the Study of Law -
Al-Sanhouri Library - Beirut — 2015.

6— Abdel-Razzaq Ahmed Al-Sanhouri — Al-Wasit in Explaining Civil Law — Part 5 -
Contracts that are related to ownership (gift, partnership, loan, permanent income
and reconciliation) — Dar Ihya Al-Turath Al-Arabi — Beirut — Lebanon - No year of
publication.

7—- Abdul Razzag Ahmed Al-Sanhouri Pasha and Dr. Ahmed Hashmat Abu Sittat -
Principles of Law or Introduction to the Study of Law - Printing House of the
Committee for Authorship, Translation and Publication — Cairo - 1950.

8- Abdul Majeed Al-Hakim - A Brief Explanation of Civil Law - Part 1 - In the
Sources of Obligation with Comparison to Islamic Jurisprudence - 2nd Edition -
National Printing and Publishing Company — Baghdad - 1963.

9- Abdul Moneim Faraj Al-Sada - Principles of Law - Part One — Mustafa Al-Babi
Al-Halabi and Sons Printing House in Egypt — Egypt - 1965.

10- Alaa EI-Din Kharoufa — Loan Contract in Islamic Sharia and Positive Law - 1st
Edition — Noufel Foundation — Beirut — Lebanon - 1982.

11- Ghaleb Ali Al-Dawudi - Introduction to the Science of Law - 7th Edition — Wael
Printing and Publishing House — Hashemite Kingdom of Jordan - 2004.

12- Muhammad Hassan Qasim - Introduction to the Study of Law - Part 1 - Legal
Rule - 1st Edition — Al-Halabi Legal Publications — Beirut - Lebanon - 2006.

13- Muhyiddin Ismail Alam AIl-Din — Small Civil Contracts in Civil Law, Islamic
Sharia and Arab Laws - 2nd Edition — Dar Al-Nahda Al-Arabiya — Cairo — 1995.
14— Muawad Abdul Tawab - Reference in Commentary on Civil Law Texts — Volume
Six — 7th Edition - Library of World of Thought and Law for Publishing and
Distribution — Tanta — Egypt - 2004.

15- Wahba Al-Zuhaili - Named Contracts in the UAE Civil Transactions Law and
Jordanian Civil Law — 8th Edition — Dar Al-Fikr Al-Muaser - Beirut - 2014.
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Fourth Legal Research.

1- Jassim Ali Al Shamsi — The role of Islamic Sharia and Islamic jurisprudence as a
source of the UAE Civil Transactions Law — a research published in the Journal of
Law issued by the Scientific Publication Council at Kuwait University — Volume 23 -
Issue 1 - 1999.

2- Nisreen Salama Mahasneh - The loan contract in Jordanian civil law - an
analytical study - a research published in the Journal of Mu'tah University for
Research and Studies - Humanities and Social Sciences Series — Volume 23 - Issue
5 -2008.

Fifth Constitutions:

1- The Iraqi Constitution in force for the year 2005.

Sixth Ordinary laws:

1- The Egyptian Civil Law No. 131 of 1948.

2- The Iraqi Civil Law No. 40 of 1951.3- The Iragi Penal Code No. 111 of 1969.

4- The Jordanian Civil Law No. 43 of 1976.

5- The UAE Civil Transactions Law No. 5 of 19835.

Seventh: Judicial rulings:

1- Federal Court of Cassation ruling No. (1358/Civil Panel/Transferred) dated
(8/4/2013) published on the Iraqi Legislation Database website available at the link:
https://iraqld.e—sjc—services.iq/VerdictsLstResults.aspx?AID=169915 (last visit to
the site on Friday 10/11/2024, at 11:14 PM).



https://iraqld.e-sjc-services.iq/VerdictsLstResults.aspx?AID=169915

