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Abstract :
Commercial Arbitration has become the most important way to

solve the deputies raised from the international commercial contracts as
it is considered to be the preferred method for the parties of such kinds
of contracts.

To achieve the purposes of commercial arbitration , the award
which issued by the arbitral tribunal must be apply in the state of the
person who obliged according to it . Without this obligation , the
arbitration will not reach its goals.
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The Convention of Recognition and Enforcement of foreign
Arbitration Awards ( New York Convention) states on that, with
exemptions inserted in the fifth article of this convention. This research
will be on the first section of this convention which about the reasons
of this exemption related to the award itself.
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Courts, Springer International Publishing AG, 2017, Page 41.
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Ibid , Page 42
® _Achilles (USA) v Plastics Dura Plastics (1977) Itée/Ltd, [2006] QCCA
1523.avalable on:

http://www.ulcc.ca/en/component/search/?searchword=Achilles%20%28USA%
29%20v%20Plastics%20Dura%20Plastics%20%281977%29%201t%C3%A9%e/L
td,%20[2006]%20QCCA%201523.&searchphrase=all&Itemid=515.

*_Dalico, Cass. Civ 1re, Rev arb. 1994.116, JDI, 1994.432 (Dec. 20, 1993). French
courts also invoke the so-called principe de validité, according to which
arbitration agreements enjoy a presumption of validity; only in exceptional cases
(as where the underlying claim is by law nonarbitrable) is the presumption
overcome. See e.g., Zanzi, Cass. 1lre civ, Rev arb. 1999.260 (Jan. 5, 1999)
.mentioned in : Emmanuel Gaillard and John Savage, International Commercial
Arbitration, Kluwer Law International, 1999, Pages 908-909.
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? -See, e.g., Argentina, Austria, China, Greece, Hungary, Italy, and the United

Kingdom. In China, Art VV(1)(c), on excess of arbitral authority, has been used to
deny enforcement of an award as against a non-party to the arbitration
agreement. The tribunal is deemed to have exceeded its authority when it renders
an award against a party that cannot be considered to be a party to the arbitration
agreement and therefore cannot be bound either by the agreement or the award.
See Gerald Metals Inc. v Wuhu Metal Plant and Wuhu Henxin Copper Group
Co., Ltd., Provincial Supreme Court of Anhui (2003), available at:
http://www.lawxp.com/statute/s540605.html.
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' for example, the national reports for China, Hong Kong, Italy, and Korea. See

George A. Bermann, Op. Cit 47.

-According to the court in one case (PT Prima Int Development v Kempinski
Hotels SA & Others appeals, [2012] 4 SLR 98, at §33), “[t]he role of pleadings
in arbitral proceedings is to provide a convenient way for the parties to define
the jurisdiction of the arbitrator by setting out the precise nature and scope of the
disputes in respect of which they seek the arbitrators’ adjudication.” The
Swedish national report likewise views the parties’ submissions as a basis for
determining the scope of the arbitration agreement. See Ray Turner, Arbitration
Awards A Practical Approach, Black Well Publishing, Oxford, UK, 2005, Page
12.
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! _Telestat Canada v Juch-Tech Inc., [2012] ONSC 2785, 3 BLR (5th) 282.
f s SN sl e pAf Aipmy s IS
— www.uncitral.org/docs/clout/CAN/CAN_030512_FT.pdf.
2_General Organization of Commerce and Industrialization of Cereals of the Arab
Republic of Syria v S.p.A. SIMER, CA Trento [1981] VIII YBCA 386 (1983),
where the arbitral tribunal decided on technical matters even if it was
competent only to decide on non-technical issues.
: (Arbitrator Intelligence ) fuaSaill Glaglaall o)l adgall o Hiia )8
—http: //www.arbitratorintelligence.org.

> _George A. Bermann, Op. Cit., Page 48.
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'~ A broadly analogous question is whether a tribunal is deemed to have acted in

excess of authority in applying to the merits of a dispute a body of law other
than the one designated by the parties as the governing law. See the discussion
of this issue at 4.3.4 of this report, in connection with Art V(1)(d) of the
Convention. Ibid , page 49.
2 _Article 8 (2) of German Avrbitration Act , Available on :
https://sccinstitute.com/media/29988/german-arbitration-act.pdf
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Calitil GlSE Y999 V/Y 0 Luda caal 3 V)T Al V) el qgilad A il coyalal
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I —Dr. Mohammed Zaheerudin, Due Process of Law in International Commercial

Arbitration with special Reference to the Production of Documents, Journal of
Law and Criminal Justice, June 2016, Vol 4 , Number 1, PP 89-96, on page 94.

2 "Unless otherwise agreed by the parties, a party to arbitral proceedings may
(uponnotice to the other parties and to the tribunal) appeal to the court on a
question of lawarising out of an award made in the proceedings.An agreement to
dispense with reasons for the tribunal’s award shall be considered anagreement
to exclude the court’s jurisdiction under this section." U.K Arbitration Act, S 68,
Available at www.legislation.gov.uk/ukpga/1996/23/data.pdf

Gehby e J8 (e Oalie) JS Gad oF ) lin oSlaall Cas G (Wil ) sl 038 s ey =
Vssho 2y Allal) il adde (i Lo 335 Adpa¥) Cleha¥l Adlie (ulul o afanll )i aile
Dokl



Gl i 3 e ) i
(F) s3adl (%) il (V) ol ( ¥ ) ]

) R IEEe osdeo m o ToIA Joukil i) aail aSa 34 aaey Qj-\‘n
(il Sala il el .o YAOA & gy g ATy Wi
Yy

Dnleall iy Lol el Y plead) o2 o I cad Al RNl deag -
O Die Ly 8 Zallall drsall b jlead) (e Ge sana (385 Laily (il
saldl ) Wle ans afaill bl e ai Al A sl asadl) el
Lk G g3l Sl dgas oas olual) Gsial dyys¥1 48EY1 e (V/1)

™) 4 p0al) Slaal

An Amta C and Holding Redlich Seminar, The Enforcement of International
Arbitration Award and Public Policy, 10 November 2014. Pages 17-19 ,
available at https://academic.oup.com/arbitration/article—pdf

el g i) Cigmg I aSlaadl a3 ¢ Gl e Cad eV A5 sanil LVl s L

PG s e il . i sai e (S Lysies Lo (asaaial 3] A 50

Parsons & Whittemore Overseas Co. v. Societe Generale De L'Industrie Du

Papier (RAKTA), 508 F.2d 969, 976 (2d Cir. 1974).

el b sf canlalilly dpaall digia 3 Juadll die . padd KU) of e syl ol all Cum —
Uie pilaie e Aliis LeSae alf Agins 20 DA Able dle dadlye 5 Gall. ) 4age SUas
Lol ks
e G leans 5 Glulall JS jpimn e peanlly inall pie Joags Ll oSal jaa
S lall dalias elld by Lavie i L ahian adine 8 sl () ol QIS alad) ola)
Cam duald Cogyla 3 ol Byg g Gl 3 Aol oy 13) GlliSy L Calylad dualall slal) dilea
Gl Ayppall LA o sasmpall ASED el Tansl il ((Alaally sl dgldl (S
disall e Uguie dadls & (!
http://hrlibrary.umn.edu/arab/euhrcom.html
2 _The Swiss report, citing academic doctrine, remarks that “[a]lthough the
enforcing court will probably be tempted to look into the law of its own country,

for the purpose of consistent application of Art V(1)(b), the court seized should



Gl et i Bl dldeo
(5) el (V) umldl (¥ ) e ( ¥ ) el

) R IEEe osdeo m o ToIA Joukil i) aail aSa 34 aaey ij\
(il Sala il el .o YAOA & gy g ATy Wi
Yyy

(/) )) 88l i 38D Aadaial) (ol Calide & oSlaall b agand) ey

OB by D caSanll I8 Gkl asl Ylae miy oAl il o laia s

e jua S éb cdaialy ddllde aad Glehal) el dallde culS 13 Y agal)

Gl JG Y e Y sl sa o) o caad O S jas AeSadl V44Y

¢oyslad S Y st e laals anh o) Uadlly Ladd 2l oSy Adpal) e aY)
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base its decision on general criteria applicable in all contracting states.”.
George A. Bermann, Op. Cit, page 50.

I _see the Hong Kong case of Paklito Investment Ltd v Klockner East Asia Ltd,
[1993] 2 HKLR 39, refusing enforcement where the party opposing
enforcement had not been allowed to comment on or challenge the reports
submitted by the tribunal’s appointed experts. A similar Hong Kong ruling is
Apex Tech Investment Ltd v Chuang’s Development (China) Ltd, [1996] 2
HKLR 155.
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' _See Corporacion Transnacional de Inversiones, SA de CV v STET

International, SPA, (1999) 45 OR (3d) 183 (Sup Ct).

Jfgisd A€ awll gl e el e
https://unov.tind.io/record /29025

2 _See the national reports for Germany, Japan, and Singapore. The matter is the

subject of debate in Switzerland.


https://unov.tind.io/record/29025
https://unov.tind.io/record/29025
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o)ia) Al akaill Sy acld Laaad Al sl Pl lyhi akaill sla s Gl
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2 —(Rederi Aktiebolaget v Termarea [1978] IV YBCA 294 (1979) (Court of Appeal

of Florence)) see the case in: Martin  Schauer and Bea Verschraegen,

General Reports of the 21th Congress of the International Academy of

Comparative Law Springer Science+Business Media B.V. 2017, page 55.
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I Martin Schauer and Bea Verschraegen, Op. Cit., Page 55.
2 —See in particular the national reports of France, Hungary, Romania, Spain,
Sweden, Switzerland, and Taiwan. George A. Bermann, Op. Cit, page 56.
il G gead) g Guli JEall s (o ¢ aSatll I Gl it Bmgg il oSlaad) = 7
) Gl Le ) caa el aSaill lSe o Al G ¢ aSall lSe 06 Al cady (53
kil . calylay)

Martin Schauer and Bea Verschraegen, page 56.
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- George A. Bermann, Op. Cit,page 57.

L A0 s cul€ 13 YY) aanl axey adall 330 Y L)l G gl aSadd) o L candy Cua
b b kel sk Ll Juagsn ) due g sall ilially aSaill ilela) 3 Uadll gy Al
DlieYL 33 e o (I el S Zua Sl oSladll sie g3ld Hlail dga ot o ¢ ay
8 zoals ISy ST oA cle W) 8 Uasd) olld Jid g 300 ol 348510 aaey Lgalel pdall e
el sl )il de g gal) il

CdsY) Gl (e U ) e SV gl paly Jualiill (g ayhal =

—See, on this particular point, Martin Schauer and Bea Verschraegen, Op. Cit.,

Page 57.

b Agay XSy ¢ Gagaddl 1 (sl 8l G Al Saall ki deay olS5 Caa
O akaill Bl o b lgatliy adls N dnl aey adall Ll gaa) 8 ¢ dpgluall oSlad)
O e assall sla 8 cleael 19 & Gilaall AeSadll ey Al e Uayd Cpeai o8
Aol il ¢ cpilal aSladll ehid e 1535 o) ol gl 13 e 5365 Al e Al (aeSadl)
bal) 13 3)6L A8y ol Al aney Callladl) Y adall Glld (mdy 200 adey gl Lgalal ady
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! —George A. Bermann, Op. Cit, page 58.

°~ Austrian Supreme Court of November 18, 1982 docket no. 8 Ob 520/82,
mentioned in Mauro Rumino Sammartano, International Arbitration Law and
Practice, Third Edition, 2011, page 1306.

3 —In Brazil, for example, application of the “wrong” body of law would be regarded
as a merits issue and beyond review upon recognition or enforcement. The
problem is regarded in France as purely theoretical, since a tribunal is unlikely
to apply a different law than the parties had adopted without giving some legal
justification for doing so, and to review the persuasiveness of that justification

would be to enter into the merits. See George A. Bermann, Op. Cit, page 58.
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I —L. Nottage & R. Garnett, “The Top 20 Things to Change on or Around
Australia’s International Arbitration Act,” in Nottage & Garnett (eds.),
International Arbitration in Australia (The Federation Press, Sydney 2010), p
163.

2_See, e.g., Schreter v Gasmac Inc, (1992) OR (3d) 608 (Ct J Gen. Div). A
fortiori, a foreign award may be recognized and enforced even though a set
aside action is pending in the place of arbitration. See, e.g., Wires Jolley LLP v
Wong, 2010 BCSC 391, 95 CPC (6th) 212; Powerex Corp. v Alcan Inc., 2004
BCSC 876, 132 ACWS (3d) 38.
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I_Awards annulled by a court of the arbitral seat were nevertheless enforced by
U.S. courts in Chromalloy Aeroservices v Arab Republic of Egypt, 939 F.Supp.
907 (1996); Corporacion Mexicana de Mantenimiento Integral v Pemex-
Exploracion y Produccion, 962 F.Supp. 2d 642 (S.D. N.Y. 2013). These are
exceptional cases, however.

2 —See Hilmarton, Cass. Civ lre, Mar. 23, 1994, Rev arb. 1994.327, JDI,
1994.701.

Sle AEEY) oda JSa) S Y ) 4l e cua il A8EY) (e (V) sl e (V) adl sy =T

iy Gl Gl A3 B ) CalhY) saie ) (e sa8latiall CallY) saixd e daa

DB 5) e BN B 4l 0 B () e il GBIV (e Ul aad Vs laeiy aal

zlaiaVl U ad e A Al Claalee 5 (5l Lags prams Al sl g san e e

(DDA 1ag

4 _Putrabali, Cass. Civ 1re, June 29, 2007, Rev arb, p. 507.



Gl i 3 e ) i
(F) s3adl (%) il (V) ol ( ¥ ) ]

i D2l et m pc'V\ Julil u_u;y\ S ’5‘935:\5333-\*9 Cj‘\‘n
(rataddl Gald s pel Lo Ya0A d)}j:\-\ Ay G,
ve

Ljd dawa ate 8 lelea) (e soame clulad DY)ty Y dual) bl
A SISy aSarl Sl Slas slady Adsal¥) Cleladld maldll §)ally asadl)
& 5ol Alsall 038 anead Lildll 8 4l eualglld lde Bie ye Clelyal g Lls akal
CalyeV) (i o Afaall (S 1ggs afadll aly (8 OLall Bl ase 5 ) o
com¥) ol e Lise oS 13
Y]
) Al iy )y Gluasill sl galds Gl ks g
elaliiiay) Yo
DL Gl (apd Caglie Gy AEWEY) ) daaie e Jpe Gl )y Y-
leallad aa lguaylatiy Algall Balisy (3la Jilisay (lisall LS o aia) aSas
- sl
Jsally Al Caglaadl aan Lald (e Jlly A8EY) 3 Gagail) (ar G- Y
o olanV) (e Alsall Ball daxy G35 VY Gaill lgie AEEDU daaidl e
e gane Gl Ally Sl gouage © Balall @lld (o Sliad dipea 4L 48LEY)
oY) asaill oSa gudal ana Al Gl e
S Sl BEYL (alally AEEY) e dull okl e ¥ oanll e Capean - Y
J8 (e 4o adse aad Gl gl ) all b ade Gagaic aSa s
G b Jaly @l gy GHLY) Gy Asliie iy 5 Bl (& 3l ) L)
Ao siSall Ay S Byl (& ol adle
AEy) 8 adde (sl il g Lol Allee oLy Joall o Lo cadlial) ellla — ¢
AEEY) e (01 /1) Bl G ylsl) aatll Blal daia sae Gl



Gl i 3 e ) i
(F) s3adl (%) il (V) ol ( ¥ ) ]

R IEEe osdeo m o ToIA Joukil oY) Akl oS i adey bl
(rataddl Gald s pel Lo i Y40A djyﬁumym}
\_"tY )
en Jayy das sl iy 2l Dlae o pile gl 1 Joany ol -0

aSanll )al 32dial) AaSaal) Adalid dyga (g dede (e aSall (3Ua3 agaa gl
Gl ol (s aSalll aSadl bl Law sac g

Al @leha¥) Ale A Ll oS S Al Huleddl & ) ellia -1
Dalaall elli B ol hal sdasall Jeal) jiley A syl el g Adgally
LB e 3260

& Aesmsd) Jladl e ekl Caldl Gl Ul s e s Sl Y
A AN 8l jlaal U akanll s lad g akanl) A ol dag pladl) Lliasl)
ASaTl i Bk aes il Ll say Leginad e 4k e ol (3
oL N3gs Badatia lilie oSlaalld AEEY) (ga (01 /) 388l L

Lalally 4AEY) e (01 /4) 388l iy eV oSladll al&a) A ol ellls —A
ASaill oSa (md) Ll Ll i (e Leiad dae (a piSadll J Aaalilly
Al e ) LS aSlaall any Cuad cpa A o280 ade g iaY]

Giluagil) Lk

jia3 gl gl agaall syle lagie Apladll agiall aliea 4 Conpal A cgll -
L) by g€l il J 8 ta) iyl iy i)
GasSad I e e i Loy lejlia e 2giall 038 Cualiay 35 Loy &l
LY I 3l alacail )5 50m) chap 23 GLLY) G L asal) G Ui,
(©) oolall Lapw alaai¥) (e caslaall iy e dagy Y adly Lasw Caaill g g
ABEY) e (YY) 5

S AT gty Bl SLEEY) (et iy Janalis 3 Bast) -
AN ¢ calanlly Bl b S jundl Glndl Geca el ngplal) Al <.



Gl et i Bl dldeo
(5) el (V) umldl (¥ ) e ( ¥ ) el

) R IEEe osdeo m o ToIA Joukil i) aail aSa 34 aaey ij\
(il Sala il el .o YAOA & gy g ATy Wi
")

asais aalie sdlbidl GHLYI JE ge Ahyy e Qs 08 o sy
plalilly agdgin dpaal 2gall oda oSt ) Adsall (sl
) A il Cim e afaill (3l Aaaa Ly AEEY) 4le Cuai Lop Ll Y
a3 8 A3y SS) S 435S (o)) /1) b
Jilsay Lgigpais AEEY) (e Aalell el a¥) iy Lo a8 gl pae —¢
C B Y easll Juw e
el Al
Lupll jalad) oyl
A998 (Caplaall sliine cliallys ¢ Lally afaill (gl deaf .2
afarll 8 eladll Jas (Jg¥) QbSl) cakadll 8 Bilas cawdl Ly oY
YooVl deadall g ped) dcagal) )y (AU, sac Lually
Ll dagill ly ¢ Jlag )l Gsldl b afaill dlajlic (g)le e 4k 2T
A ¢
1 oyl DS lly eloall e a5 aatll g1l ccspmill yae ) dgema =t
oo ¥ Ak Amalall cile galadl)
Al Al dxkll ((Joall gyladll afadll gpn Jbse dgeasea—0
Y o) a g el
dadaY) Jalaall s Lsl
1- Dr. Mohammed Zaheerudin, Due Process of Law in International
Commercial Arbitration with special Reference to the Production
of Documents, Journal of Law and Criminal Justice, June 2016.

2- L. Nottage & R. Garnett, “The Top 20 Things to Change on or
Around Australia’s International Arbitration Act,” in Nottage &



Gl et i Bl dldeo
(5) el (V) umldl (¥ ) e ( ¥ ) el

) 2 IeEe oyt m o §IA Joulil inY) Al oS i adey gdal)
(il Sala il el .o YAOA & gy g ATy Wi
ALY

Garnett (eds.), International Arbitration in Australia (The
Federation Press, Sydney 2010.

3- Austrian Supreme Court of November 18, 1982 docket no. 8 Ob
520/82, mentioned in Mauro Rumino Sammartano, International
Arbitration Law and Practice, Third Edition, 2011.

4- Emmanuel Gaillard and John Savage, International Commercial
Arbitration, Kluwer Law International, 1999.

5- George A. Bermann, Recognition and Enforcement of Foreign
Arbitral Awards - The Interpretation and Application of the New
York Convention by National Courts, Springer International
Publishing AG, 2017.

6- Martin Schauer and Bea Verschraegen, General Reports of the
21th Congress of the International Academy of Comparative
Law Springer Science+Business Media B.V. 2017,

7- Ray Turner, Arbitration Awards A Practical Approach, Black
Well Publishing, Oxford, UK, 2005.

8- The Validity of International Commercial Arbitration
Agreement, Global Journal of Politics and Law Research, Vol 4,
Number5, PP 10-50, September 2016.

Ergaally bl LG
4By Wb eVl aSanll cblf led dan Y Al GV SlesS s cadals
s & sdie Gimy ¢ VAAG FyiaV) aadll el ity CaliieVl daldl) dygs

o) e o Sl el ¢ Al Al g Ladlly oyl
- g S adigall :layly

1- http://www.ulcc.ca/en/component/search/?searchword=Achilles
%20%28USA%29%20v%20Plastics%20Dura%20Plastics%20%



http://www.ulcc.ca/en/component/search/?searchword=Achilles%20%28USA%29%20v%20Plastics%20Dura%20Plastics%20%281977%29%20lt%C3%A9e/Ltd,%20%5b2006%5d%20QCCA%201523.&searchphrase=all&Itemid=515
http://www.ulcc.ca/en/component/search/?searchword=Achilles%20%28USA%29%20v%20Plastics%20Dura%20Plastics%20%281977%29%20lt%C3%A9e/Ltd,%20%5b2006%5d%20QCCA%201523.&searchphrase=all&Itemid=515

Gl i 3 e ) i
(F) s3adl (%) il (V) ol ( ¥ ) ]

i D2l et m pc'V\ Julil u_u;y\ S ’5‘935:\5333-\*9 Cj‘\‘n
(rataddl Gald s pel Lo Ya0A d)}j:\-\ Ay G,
\_"t° J

281977%29%201t%C3%A9%€/Ltd,%20[2006]%20QCCA%20152
3.&searchphrase=all&Iltemid=515.

2-  http://lwww.lawxp.com/statute/s540605.html.

3- http://www.cc.gov.eg/Madany.aspx

4- www.uncitral.org/docs/clout/CAN/CAN 030512 FT.pdf.

5- -http://www.arbitratorintelligence.org.

6- https://sccinstitute.com/media/29988/german-arbitration-act.pdf.

7- www.legislation.gov.uk/ukpga/1996/23/data.pdf.

8- https://academic.oup.com/arbitration/article-pdf.

9- http://hrlibrary.umn.edu/arab/euhrcom.htmil.

10- https://unov.tind.io/record/29025.



http://www.ulcc.ca/en/component/search/?searchword=Achilles%20%28USA%29%20v%20Plastics%20Dura%20Plastics%20%281977%29%20lt%C3%A9e/Ltd,%20%5b2006%5d%20QCCA%201523.&searchphrase=all&Itemid=515
http://www.ulcc.ca/en/component/search/?searchword=Achilles%20%28USA%29%20v%20Plastics%20Dura%20Plastics%20%281977%29%20lt%C3%A9e/Ltd,%20%5b2006%5d%20QCCA%201523.&searchphrase=all&Itemid=515
http://www.lawxp.com/statute/s540605.html
http://www.cc.gov.eg/Madany.aspx
http://www.uncitral.org/docs/clout/CAN/CAN_030512_FT.pdf
http://www.arbitratorintelligence.org/
https://sccinstitute.com/media/29988/german-arbitration-act.pdf
http://www.legislation.gov.uk/ukpga/1996/23/data.pdf
https://academic.oup.com/arbitration/article-pdf
http://hrlibrary.umn.edu/arab/euhrcom.html
https://unov.tind.io/record/29025

